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DETAILED ACTION 

Status of the claims 
Claims 1-16 are pending in the application, claims 4 and 7 are withdrawn from 
consideration as being drawn to a non-elected species. 

Claim Rejections - 35 USC § 102 /Claim Rejections - 35 USC § 103 
The text of those sections of Title 35, U.S. Code not included in this action can be found 
in a prior Office action. 

Claims 1-3, 5, 6 and 8-16 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Zhao et al (US 6,514,602) in view of Grenier (US 5,613,964). 

With regard to claim 1 , Zhao discloses an interlabial absorbent article (20) configured for 
disposition primarily within the vestibule of a female wearer (col. 13, 11. 13-14), comprising: a 
generally liquid permeable cover sheet (42); a generally liquid impermeable back sheet (38); an 
absorbent material (44) disposed between the cover sheet (42) and the back sheet (38); wherein 
the back sheet (38) has a water vapor transmission rate that is at least about 20% of a water vapor 
transmission rate of the cover sheet (col. 7, 11 39-42 and col. 23, 11. 37-38). Zhao discloses at 
column 7, 11. 52-55 that the backsheet usually can comprise the following: 1. a biodegradable 
layer, 2. a water-soluble layer and 3. a water-permeable layer, where the biodegradable layer is a 
breathable water-impervious garment side layer and the permeable layer contacts the core (c. 15, 
11. 61-63), the soluble layer is disposed between the biodegradable layer and the permeable layer 
(c. 7, 11. 52-55). 
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Zhao discloses the desirability of being able to flush used menstrual articles down the 
toilet for disposal without clogging the toilet or sewer pipes (col. 1, 11. 50-60) and discloses that 
such an article is flushable due to the inherent properties of water-dispersible polymers (col. 2, 11. 
30-31) and that the disintegration rate of the article when flushed can be controlled (col. 2, 11. 55- 
58). Zhao discloses at column 9, 11. 22-42 that the water-permeable layer controls the rate at 
which body fluids and water contact the water-soluble layer, and the thickness of the water- 
soluble layer controls the rate at which the article loses integrity when flushed down a toilet (c. 7, 
11. 59-64) and at column 10, 11. 4-1 1 that the desired liquid control properties, i.e., flushability, 
can be varied by varying the amount of water-soluble polymer in the water-soluble and water- 
permeable layers thereby controlling the rate at which the interlabial article disintegrates when 
flushed down a toilet for disposal, while the biodegradable layer maintains the integrity of the 
article during wear (col. 8, 11. 17-18; 11. 50-52) and is breathable (col. 7, 11. 39-42). 

Zhao discloses the coversheet can be the reverse order laminate such that the breathable 
biodegradable layer is at the body side (c. 12, 11. 24-30), adjacent the soluble layer with the 
permeable layer contacting the core. Zhao discloses the water vapor transmission rate, i.e. 
breathability, for the backsheet and the coversheet can be substantially the same (col. 18, 11. 43- 
56; Table 5, col. 21, 11. 52-54; Tables 7 and 9, col. 23, 11. 36-38) while varying the thickness of 
the water-soluble layer and the percent polymer to obtain desired water-permeability, i.e. 
flushability, characteristics; thus Zhao discloses the article having the claimed backsheet and 
coversheet vapor transmission rate percents. 

Zhao does not expressly disclose the contact angle mismatch but does disclose the cover 
sheet and said back sheet can be the same material (col. 12, 11. 38-48) and thus would inevitably 
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and necessarily have a contact angle mismatch of zero, which is encompassed by "less than 
about 25%" and thus meets the claimed limitation. 

Zhao discloses the article substantially as claimed but remains silent on neutral buoyancy. 
Grenier teaches a disposable absorbent menstrual article having neutral buoyancy. Grenier, at 
column 2, lines 6-8, expresses the desire for a menstrual article constructed of materials that do 
not cause problems in plumbing systems when the used menstrual articles are flushed down the 
toilet for disposal. Grenier teaches at column 12, line 9 that flushability of an absorbent 
menstrual article is determined by its buoyancy in water and teaches at col. 10, 11. 38-55 that 
selecting materials such that the menstrual article has neutral buoyancy enables the article to be 
carried along with other wastes in a moving stream of wastewater before it disintegrates and 
sinks and thus may be flushed without damaging or clogging plumbing systems, thus providing 
the clear motivation to provide a menstrual article that can be disposed of by flushing and 
therefore an article that is neutrally buoyant and permits safe disposal in ordinary toilets (col. 10, 
11. 27-3 1). Therefore it would have been obvious to one having ordinary skill in the art at the 
time of invention to form the article of Zhao having initial neutral buoyancy as taught by Grenier 
in order to provide a menstrual article that permits safe disposal when flushed down a toilet. 

With regard to claims 2, 5 and 6, Zhao discloses the cover sheet and backsheet materials 
having a vapor transmission rate are of the type disclosed in the instant specification. Since the 
materials are identical to that of the instant claims, the cover sheet will inherently have a vapor 
transmission rate of between 30,000 and 40,000 mocon value. 

With respect to Mocon values, i.e. vapor transmission rates expressed as a coversheet 
Mocon value of about 30,000 to about 40,000 and a backsheet Mocon value of about 10,000; 
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Zhao does not perform the claimed test on the coversheet and backsheet and therefore does not 
disclose results for this test. The interlabial absorbent article of Zhao comprises the same 
structure and materials disclosed in the instant specification as being a suitable embodiment of 
the instant invention. Therefore the claimed test results are inherent to the material, and the 
interlabial absorbent article of Zhao fulfills all limitations of the claim. When the structure of the 
composition recited in the reference is substantially identical to that of the claims of the instant 
invention, claimed properties or functions are presumed to be inherent (MPEP § 21 12-21 12.01). 
A prima facie case of either anticipation or obviousness has been established when the reference 
discloses all the limitations of a claim, (in this case, an interlabial article comprising a 
coversheet, a backsheet, absorbent material disposed between the topsheet and the backsheet) 
except for a property or function (in the present case, a vapor transmission rate expressed in 
Mocon values) and the examiner reasonably believes that the reference inherently possesses 
properties that anticipate or render obvious the claimed invention and thus has a basis for shifting 
the burden of proof to applicant, as per In re Fitzgerald, 619 F.2d 67, 205 USPQ 594 (CCPA 
1980). 

With regard to claim 3, Zhao discloses the cover sheet (42) comprises a spunlace 
laminate (col. 14, 1. 53) material of rayon and film (col. 10, 1. 24). 

With regard to claims 8 and 9, The combination of Zhao and Grenier teach the absorbent 
material has a dry density of at least about 1.0 g/cc and a wet density of at least about 1 .0 g/cc 
(Grenier, col. 1 1, 11. 66-67 to col. 12, 11. 1-35). Grenier teaches that the density of water is 1.0 
g/cc and thus material having about the same density of water, i.e. about 1.0 g/cc, would be 
neutrally buoyant in water (col. 12, 1. 16). Grenier teaches that flushability is determined by 
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density, volume and bulkiness (c. 11, 1. 66) which determines buoyancy in water and that density 
of the material improves performance when disposed of by flushing (col. 1 1, 11. 16-17), and 
further teaches optimizing these parameters to obtain desired flushability properties, i.e. neutral 
buoyancy (col. 1 1, 1. 7) in the known process of selecting materials that are intended to be 
flushed (col. 12, 11. 15-35). Therefore density of the absorbent material is a result effective 
variable that can be varied to obtain varying buoyancy characteristics. In view of the teachings 
of Grenier, discovery of the optimum value of density in the process of obtaining an article that 
is neutrally buoyant in water as taught by Grenier for the flushable menstrual article of Zhao 
would have been obvious to one having ordinary skill in the art at the time the invention was 
made, since it has been held that discovery of optimum values of result effective variables in a 
known process involves only routine skill in the art. In re Boesch and Slaney, 617 F.2d 272, 205 
USPQ215(CCPA 1980). 

With regard to claim 10, Zhao discloses the cover sheet (42) is adhered to the back sheet 
(38) with an adhesive (col. 16, 1. 21) around a circumference of the article (col. 16, 1. 16). 

With regard to claim 1 1 , Zhao discloses the absorbent material comprises a cotton/rayon 
blend (col. 15,11. 43-44). 

With regard to claim 12, Zhao discloses an interlabial absorbent article configured for 
disposition primarily within the vestibule of a female wearer, comprising: a generally liquid 
permeable cover sheet having a water vapor transmission rate of at least about 30,000 Mocon 
value; a generally liquid impermeable back sheet having a water vapor transmission rate of at 
least about 10,000 Mocon value (see claims 2 and 5, supra); wherein the water vapor 
transmission rate of the back sheet is at least about 20% of said water vapor transmission rate of 
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the cover sheet an absorbent material disposed between the cover sheet and the back sheet (see 
claim 1, supra). Zhao does not expressly disclose absorbent material density. Grenier expresses 
the desire and clear motivation for the absorbent material density of a flushable menstrual article 
to be greater than 1 .0 g/cc (see claims 8 and 9, supra) such that upon being flushed, the article 
has an initial neutral buoyancy (see claim 1 , supra) and subsequently sinks within about 7 days 
and thus may be flushed without damaging or clogging plumbing systems thereby permitting 
safe disposal in toilets (col. 10, 11. 27-31). Therefore it would have been obvious to one having 
ordinary skill in the art at the time the invention was made to form to absorbent material of Zhao 
having density greater than about 1.0 g/cc in order to provide a menstrual article that has initial 
neutral buoyancy and subsequently sinks and thus may be flushed thereby permitting safe 
disposal of the soiled article in toilets. 

With regard to claim 13. Zhao discloses the cover sheet and said back sheet have a 
contact angle mismatch of less than about 25% (see claim 1, supra). 

With regard to claim 14. Zhao discloses an interlabial absorbent article configured for 
disposition primarily within the vestibule of a female wearer, comprising: a generally liquid 
permeable cover sheet; a generally liquid impermeable back sheet; an absorbent material 
disposed between said cover sheet and said back sheet; wherein said back sheet has a water 
vapor transmission rate that is at least about 20% of a water vapor transmission rate of said cover 
sheet (see claim 1, supra). Zhao remains silent on the dry density of the absorbent material; 
Grenier expresses the desire and clear motivation for the absorbent material density of a 
flushable menstrual article to be at least about 1 .0 g/cc (see claims 8 and 9, supra) such that upon 
being flushed, the article has an initial neutral buoyancy (see claim 1, supra) and thus may be 
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flushed without damaging or clogging plumbing systems thereby permitting safe disposal in 
toilets (col. 10, 11. 27-31); therefore it would have been obvious to one having ordinary skill in 
the art at the time the invention was made to form the article of Zhao having absorbent material 
density as taught by Grenier in order to provide a menstrual article that does not clog plumbing 
systems thereby permitting safe disposal of the soiled article when flushed down a toilet. 

With regard to claim 15, Zhao discloses the cover sheet and said back sheet have a 
contact angle mismatch of less than about 25% (see claim I, supra). 
With regard to claim 16, Zhao remains silent on buoyancy; Grenier teaches the disposable 
absorbent menstrual article having an initial neutral buoyancy (see claim 1, supra). Grenier, at 
column 2, lines 6-8, expresses the desire for menstrual articles constructed of materials that do 
not cause problems in plumbing systems when the used menstrual articles are flushed down the 
toilet for disposal. Grenier teaches at column 12, line 9 that flushability of an absorbent 
menstrual article is determined by its buoyancy in water and teaches at col. 10, 11. 38-55 that 
selecting materials such that the menstrual article has neutral buoyancy enables the article to be 
carried along with other wastes in a moving stream of wastewater before it disintegrates and 
sinks and thus may be flushed without damaging or clogging plumbing systems, thus providing 
the clear motivation to provide a menstrual article that can be disposed of by flushing and 
therefore an article that is neutrally buoyant and permits safe disposal in ordinary toilets (col. 10, 
11. 27-31). 

Response to Arguments 
Applicant's arguments filed 20 March 2006 have been fully considered but they are not 
persuasive. 
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With regard to independent claims 1,12 and 14, Applicant submits the following: 
L Because the backsheet and coversheet perform different functions where liquids are 
concerned, one should not expect them to be structured the same (remarks, p. 7); Zhao discloses 
that the backsheets may be used as coversheets upon being apertured (remarks, p. 9); and, 
because the coversheet is water permeable and the backsheet is liquid impervious the coversheet 
cannot be formed of the same material as the backsheet (remarks, p. 1 1 , last paragraph). 

II. Zhao fails to disclose any WVTR (water vapor transmission rate) data for any of the 
materials identified as being suitable for coversheets or apertured films and only discloses 
WVTR for backsheets, therefore in the absence of such WVTR data the Zhao reference is 
incapable of disclosing the WVTR ratios and contact angles of Applicants claims 1,12 and 14 
(remarks, p. 5, last paragraph to p. 6, first paragraph). 

III. Zhao discloses a moisture vapor transmission rate test, but fails to provide the 
relative moisture vapor transmission rate of the backsheet relative to the moisture vapor 
transmission rate of the coversheet (remarks, p. 10, last paragraph) and thus there is no way to 
compare the water vapor transmission rate of the backsheet with the coversheet (remarks, p. 10), 
and Zhao fails to provide data about the contact angles of any materials for the coversheet thus 
Zhao fails to provide any disclosure of what sort of contact angle mismatch there would be 
(remarks, p. 12, first paragraph). 

These arguments are not persuasive for the following reasons: 

I. With respect to the backsheet and coversheet structure, Zhao states at col. 23, 11. 35-40 
that the material used as the backsheet can also be used as apertured formed filmed coversheets 
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for interlabial articles. That the back and cover sheets can comprise the same material is 
evidenced by Fergusen et al made of record in the previous office action which teaches at col. 1- 

2, and at c. 5,11. 45-55: 

...disposable catamenial pads for use between periods of menstruation in which 
the outer wrap is a homogeneous sheet of material having a multiplicity of protuberances 
comprising debossments in the topsheet and backsheet portions of the outer wrap. The 
physical characteristics of the debossments in the topsheet portion and of the 
debossments in the backsheet portion are substantially similar to each other.... 

Frequently, the prior art outer wraps have a liquid permeable user contacting 
topsheet and a liquid impermeable backsheet. The materials taught in the prior art for use 
as topsheets have characteristics which permit liquid to rapidly penetrate their thickness 
while materials which retard the flow of liquid are suggested for use as backsheets. 
Because the topsheet and the backsheet components of the outer wrap require liquid 
handling characteristics which are different from each other, the prior art absorbent 
articles typically have topsheets and backsheets which are manufactured from materials 
having different physical characteristics.... 

In some manufacturing methods and for some product applications, however, it 
is desirable to use the same, or substantially the same material for both the topsheet and 
backsheet components. 

As used herein the term "homogeneous" refers to outer wraps 12 in which any 
representative portion thereof is substantially similar to any other representative portion. 
Accordingly, the physical characteristics (percent open area, size, shape and maximal 
diagonal of the base openings, size, shape, and maximal diagonal of the apex opening, 
caliper, etc.) of the topsheet debossments 24 in a representative sample of the topsheet 
portion 20 will be substantially similar to the physical characteristics of the backsheet 
debossments 26 in a representative sample of the backsheet portion 22. 
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Thus the prior art discloses that it is known in the art that the backsheet and coversheet 
can be structured the same and perform different functions where liquids are concerned. 

II and III. With respect to a backsheet water vapor transmission rate that is at least about 
20% of a water vapor transmission rate of the coversheet, and a contact angle mismatch of less 
than about 25%, Zhao does not perform the claimed test on the sheets and therefore does not 
disclose results for these tests. The article of Zhao comprises the same structure and materials 
disclosed in the instant specification as being a suitable embodiment of the instant invention. 
Therefore the claimed test results are inherent to the material, and the absorbent structure of 
Zhao fulfills all limitations of the claim. 

When the structure of the composition recited in the reference is substantially identical to 
that of the claims of the instant invention, claimed properties or functions are presumed to be 
inherent (MPEP § 21 12-21 12.01). A prima facie case of either anticipation or obviousness has 
been established when the reference discloses all the limitations of a claim, (in this case, an 
interlabial absorbent article comprising a coversheet, a backsheet, an absorbent material disposed 
between the coversheet and the backsheet) except for a property or function (in the present case, 
a MVTR ratio of at least about 20 % and a contact angle mismatch of less than about 25%) and 
the examiner reasonably believes that the reference inherently possesses properties that 
anticipate or render obvious the claimed invention and thus has a basis for shifting the burden of 
proof to applicant, as per In re Fitzgerald, 619 F.2d 67, 205 USPQ 594 (CCPA 1980). 

Therefore the above rejections were made in the sense of In re Fitzgerald or In re Spada, 
91 1 F.2d 705, 709, 15 USPQ 1655, 1658 (Fed. Cir. 1990), once the examiner provides a rational 



Application/Control Number: 10/732,827 Page 12 

Art Unit: 3761 

tending the show that the claimed product appears to the same or similar to that of the prior art, 
although produced by a different process, the burden shifts to Applicant to come forward with 
evidence establishing an unobvious difference between the claimed product and the prior art 
product, In re Marosi, 710 F 2d 798, 802, 218 USPQ, 289, 292 (Fed. Cir. 1983). Applicants 
have not presented a valid side-by-side comparison between their interlabial article and that 
disclosed by the prior art where the only difference is the test results for water vapor 
transmission rates expressed as Mocon values and contact angle mismatch test results, the burden 
has shifted to Applicant to come forward with evidence establishing an unobvious difference 
between the claimed product and the prior art product when tested according to the same 
procedure as the present invention, In re Dunn, 349 F.2d 433, 146 USPQ 489 (CCPA 1965). 

Applicants' arguments with regard to dependent claims 2-11,13 and 15-16 have been 
fully considered but are not persuasive as Applicants' arguments depend entirely on Applicants' 
arguments regarding the rejection of claim 1, which have been addressed supra. 

Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
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will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1.136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the mailing 
date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Ginger T. Chapman whose telephone number is (571) 272-4934. 
The examiner can normally be reached on Monday through Friday 8:30 a.m. to 5:00 p.m.. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Tatyana Zalukaeva can be reached on (571) 272-1 115. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

Ginger Chapman 




